
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RETALIATION IN WAR* 

We presume that many of our readers have noticed the recent 
debate in the Congress of the United States on the subject of retalia- 
tion upon rebel prisoners of war in our hands for the treatment ours 
have received from the rebel authorities; and we think not a few 
must have been surprised at the course of that discussion. That 
opinions on this subject should differ is very natural; but so very 
wide a difference, or rather a direct conflict of opinion, on funda- 
mental principles, would suggest that either the law itself was un- 
settled, pr that the speakers did not well understand it. Indeed, on 
these questions of the laws and usages of war there is great want of 
information, not only among our people generally, but among our 
legislators, courts, lawyers, military officers and other public men. 
Nor is this to be wondered at. Prior to the present war, the people 
of the United States made no claim to be a military people; on the 
contrary they prided themselves as being civil in the strict sense of 
that word, and disclaimed and discountenanced all knowledge of the 
military art, or acquaintance with the science of war. Indeed, a 
profound peace of more than three-quarters of a century could 
scarcely be said to be interrupted by the insignificant contest of 1812, 

* The foregoing paper, like those which have preceded it, was found among the 
papers of Major-General Halleck at his death, which occurred at Louisville, 
Kentucky, on January 9, 1872. The article is in the General's handwriting 
and was prepared, probably during the year 1864, when the question of the 
treatment of prisoners of war was undergoing serious discussion, not only in 
Congress but in the public press. The paper has considerable value as expressing 
the views of one of the ablest international lawyers of his time in respect to the 
extent of the power of a government to resort to acts of retaliation in time of 
public war with a view to coerce the enemy into obedience to the accepted rules 
and usages of war. — G-. B. Davis. 

It should be remembered that General Halleck's Article was written during 
the Civil War. If the life of the learned author had been prolonged and had the 
article been written at the present day, the language would, no doubt, have been 
more measured and restrained. — Editor-in-Chief. 
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or the short war with the weak and demoralized Kepublic of Mexico. 
During this long period our pursuits as a nation have been, not of 
arms, but of agriculture, manufactures and commerce. Moreover, 
our very astute politicians and legislators have assured us, time and 
again, that there was no necessity for any military organization or 
military knowledge in the United States, for our untrained militia 
were more than sufficient for any contingency that could possibly 
arise. It is true that Washington and his contemporaries who 
achieved our independence and founded the Republic took a different 
view of this question; but who would presume to compare their 
opinions with those of the sages who lead our modern Congressional 
debates ! 

Before entering upon a general discussion of this subject, it may 
be well to refer, in regard to definitions and principles, to profes- 
sional writers on the laws of war. 

In the Instructions for the Government of the Armies of the 
United States in the Field, prepared by Dr. Lieber and General 
Hitchcock, it is said: 

The law of war can no more wholly dispense with retaliation than can 
the law of nations, of which it is a branch. Yet civilized nations 
acknowledge retaliation as the sternest feature of war. A reckless enemy 
often leaves to his opponent no other means of securing himself against 
the repetition of barbarous outrage. 

Eetaliation will, therefore, never be resorted to as a measure of mere 
revenge, but only as a means of protective retribution, and moreover, 
cautiously and unavoidably; that is to say, retaliation shall only be re- 
sorted to after careful inquiry into the real occurrence, and the character 
of the misdeeds that may demand retribution. 

Unjust or inconsiderate retaliation removes the belligerents farther 
and farther from the mitigating rules of regular war, and by rapid steps 
leads them nearer to the internecine wars of savages. 

Professor Woolsey in his Elements of International Law, says : 

If one belligerent treats prisoners of war harshly, the other may do 
the same; or if one squeezes the expenses of the war out of an invaded 
territory, the other may follow in his steps. It thus becomes a measure 
of self-protection, and secures the greatest amount of humanity from un- 
feeling military officers. But there is a limit to the rule. If one general 
kills in cold blood some hundreds of prisoners who embarrass his motions, 
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his antagonist may not be justified in staining himself by similar crime, 
nor may he break his word or oath because the other had done so before. 

General Halleck in his work on International Law and Laws of 

War, in speaking of the rule of reciprocity, says : 

If the enemy refuses to shape his conduct by the milder usages of war, 
and adopts the extreme and rigorous principles of former ages, we may 
do the same; but if he exceeds these extreme rights, and becomes bar- 
barous and cruel in his conduct, we cannot, as a general thing, follow 
and retort upon his subjects, by treating them in like manner. "We can- 
not go beyond the limits prescribed by international law to the rights 
of belligerents. 

And after giving several examples of justifiable retaliation, adds : 

But suppose an enemy should massacre all prisoners of war, this would 
not afford a sufficient justification for the opposing belligerent to do the 
same. Suppose our enemy should use poisoned weapons, or poison 
springs and food, the rule of reciprocity would not justify us in resorting 
to the same means of retaliation. A savage enemy might kill alike old 
men, women and children, but no civilized power would resort to similar 
measures of cruelty and barbarism, under the plea that they were justi- 
fied by the law of retaliation. 

In February, 1862, Major General Curtis reported that forty-two 

of our officers and men of one regiment had been poisoned by eating 

provisions at Mud Town in Arkansas, which the retreating rebels 

had poisoned and left behind, whereupon the commanding general 

of the Department issued a general order from which we make the 

following extract: 

We cannot retaliate by adopting the same barbarous mode of warfare, 
nor can we retaliate by punishing the innocent for the acts of the guilty. 
The laws of war forbid this. But the same code authorizes us to retaliate 
upon the guilty parties. Any persons guilty of such acts, when captured, 
will not be treated as ordinary prisoners of war; they will not be shot, 
but will suffer the ignominious punishment of being hung as felons. 
Moreover, all officers are in a measure responsible for the acts of the 
troops under their command. Officers of troops guilty of such acts, 
although not themselves the advisers or abettors of crime, will therefore, 
when captured, be put in irons, and conveyed as criminals to these head- 
quarters. The laws of war make it their duty to prevent such barbari- 
ties ; if they neglect that duty they must suffer the consequences. 

These authorities are fully sustained by older writers on the laws 
and usages of war. From them we draw the following conclusions: 
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1. That retaliation is a well settled principle o-f the modern law 
of war, and is resorted to by the most civilized and Christian people. 

2. It must not be applied in a spirit of revenge nor, unnecessarily 
as a punishment; the object of its use being to prevent a repetition 
of the offence or crime which is retaliated on the enemy. 

3. Retaliation may be, as the word indicates, literally in kind, that 
is, " an eye for an eye and a tooth for a tooth," or in a more general 
sense, other countervailing measures being adopted by way of 
retaliation. 

4. The law of retaliation in war has its limits, as well as criminal 
law in time of peace, the object of both being, not revenge, but pre- 
vention; not primarily the punishment of the individual offender, 
but to deter others from a like crime. 

5. As in time of peace we generally punish only the guilty party, 
so in time of war we generally retaliate only on the individual 
offender. But there are exceptions in both cases. Thus, all the mem- 
bers of a town or corporation are held responsible in damages for the 
neglect or carelessness of their agents; so, in war, a city, an army, 
or an entire community, is sometimes punished for the illegal acts 
of its rulers or individual members. 

6. Retaliation is limited in extent by the same rule which limits 
punishment in all civilized governments and among all Christian 
people — it must never degenerate into savage or barbarous cruelty. 

To illustrate and discuss the foregoing rules, we will now apply 
them to the question of retaliation for the treatment of our prisoners 
of war by the rebel authorities. In regard to this treatment we think 
that documentary evidence recently laid before Congress, fully sus- 
tains the statement of the official report of the General-in-ehief sub- 
mitted to Congress in 1863, viz. : 

* * * Our soldiers, who, by the casualties of war, have been cap- 
tured by them, have been stripped of their blankets, clothing, and shoes, 
even in the winter season, and then confined in damp and loathsome 
prisons, and only half fed on damaged provisions, or actually starved to 
death: while hundreds have terminated their existence, loaded with irons, 
in filthy prisons; not a few, after a semblance of trial by some military 
tribunal, have been actually murdered by their inhuman keepers. In 
fine, the treatment of our prisoners of war by the rebel authorities has 
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been even more barbarous than that which Christian captives formerly 
suffered from the pirates of Tripoli, Tunis, and Algiers ; and the horrors 
of "Belle Isle " and " Libby Prison " exceed even those of " British hulks " 
or the " Black Hole of Calcutta." And this atrocious conduct is ap- 
plauded by the people and commended by the public press of Richmond 
as " a means of reducing the Yankee ranks." 

Admitting this to be a true statement of the treatment received by 
our prisoners of war, the question arises, may we retaliate, and if so, 
on whom, and to what extent ? 

We think there can be no doubt that this is a fair case for retalia- 
tion, and that it would justify us in carrying it to the extreme limit 
authorized by the laws and usages of war. But upon whom are we 
to apply it, and what is the extreme limit beyond which it can not be 
carried ? These are important questions, but by no means new. 

In the first place, we may retaliate upon the authors of this barbar- 
ous and cruel treatment and upon all the officers, agents and soldiers 
who have engaged in it, as particeps criminis. We have not been 
and may not be able to reach the rebel leaders who are the principal 
authors of these crimes; but whenever any officers or other persons 
who have been engaged in this atrocious conduct against our soldiers 
are captured, we hold it to be the bounden duty of the executive to 
see that these individuals are duly punished. In such cases there 
should be no ill-timed leniency, no soft-hearted clemency, no weak- 
hearted swerving from the stern duty of inflicting just punishment, 
even though the culprit should be the magistrate's own son. Leniency 
to an enemy in such a case is but another name for cruelty to our 
own soldiers. 

But if the actual authors and agents of this cruelty to our soldiers 
can not be reached, may we retaliate upon individuals who have not 
been active participants in such cruelty? We answer, undoubtedly 
yes. This is a case where the entire community becomes responsible 
for the acts of its rulers, and each individual member is subject to 
the law of retaliation. Moreover, this case does not rest on a mere 
abstract principle or rule of right. The community not only 
acquiesced, but urged their rulers and agents on to the commission 
of these atrocities. The entire rebel press advocated and justified 
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them, and even the rebel women have so far forgotten their sex and 
their mission of mercy on earth, as to approve and encourage acts of 
cruelty which it was supposed could be committed only by a savage 
people and in the most barbarous ages. And for these acts we say 
unquestionably their husbands and brothers and sons are both legally 
and morally responsible, and may be retaliated on. But what shall 
be the nature and extent of such retaliation ? 

As already remarked, retaliation need not, and in many cases 
ought not to be in kind. Vattel very justly says : " What right have 
you to cut off the nose and ears of the ambassador of a barbarian who 
has treated your ambassador in that manner ? " And again : " The 
Senate, and even Tiberius himself, thought it unlawful to adopt the 
use of poison, even against a perfidious enemy, as a kind of retalia- 
tion or reprisal." The kind of retaliation must therefore depend 
upon the nature of the offence and the criminality of the individual 
offender. The correct rule is given in the general order, already 
referred to, in the case of the supposed Arkansas poisoning. We 
could not poison rebel soldiers in retaliation, but we could punish 
with imprisonment, chains and even death, the actual perpetrators of 
the atrocity and the officers who either connived at it or neglected to 
prevent it. And so of the rebel authorities who ordered, and of their 
officers and agents who executed this system of cruelty; we can not 
starve nor freeze, nor roast them ; but we may condemn and execute 
or otherwise less severely punish them, for the offences which they 
have committed against the laws of war. And if we are unable to 
punish the individual offenders we may, by the more severe and 
extreme usages of war, retaliate in kind upon any rebel soldiers 
that fall into our hands, provided that by such retaliation we may 
reasonably expect to mitigate the sufferings of our own men. We 
can not do this in mere revenge; nor can we carry it to the savage 
cruelty of actual starvation. On this subject we give an extract from 
a letter of Dr. Lieber, published in The Daily Globe (Washington) 
of January 25, 1865 : 

* * * I am not opposed to retaliation because it strikes those wno 
are not or may not be guilty of the outrage we wish to put an end to. 
That is the terrible character of almost all retaliation in war. I abhor 
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this revenge on prisoners of war because we would sink thereby to the 
level of the enemy's shame and dishonor. All retaliation has some limit. 
If we fight with Indians who slowly roast their prisoners, we cannot 
roast in turn the Indians whom we may capture. And what is more, I 
defy Congress or Government to make the Northern people treat captured 
Southerners as our sons are treated by them. God be thanked you could 
not do it, and if you could, how it would brutalize our own people ! I 
feel the cruelty as keenly as any one; I grieve most bitterly that people 
whom we and all the world have taken to possess the common attributes 
of humanity, and who after all are our kin, have sunk so loathsomely 
low; * * * 

* * * Those who can allow such crimes would not be moved by 
cruelties inflicted upon their soldiers in our hands. These cruelties, 
therefore, would be simply revenge, not retaliation, for retaliation as an 
element of the law of war, and of nations in general, implies the idea of 
thereby stopping a certain evil. But no mortal shall indulge in revenge. 

I am indeed against all dainty treatment of the prisoners in our hands, 
but for the love of our country and the great destiny of our people, do 
not sink, even in single cases, to the level of our unhappy, shameless 
enemy. * * * 

If you could march out some ten thousand prisoners in our hands and 
say to the enemy : Either you treat our prisoners better or we execute 
every one of these ten thousand prisoners in our hands, and if you could 
make the enemy believe you, I would say this is plain retaliation. But 
could you do it; would you do it? And as to starve those who have 
starved our sons, and by the thousand, why every one knows the thing 
cannot be done, and heaven be praised it is so. 

While fully concurring with this distinguished jurisconsult, that 
we can not retaliate upon the rebel prisoners of war to the barbarous 
extent of starving, freezing, or roasting them, we think, nevertheless, 
that the sufferings of our prisoners justify and require retaliation, 
and retaliation in kind, so far as is permissible by the laws of war. 
The rebel authorities say that they are unable to furnish their 
soldiers or our prisoners with the same ration that we do, but have 
a bill of fare which they pretend to supply to prisoners, poor and 
scanty it is true, but sufficient to support life and to prevent any 
serious sufferings from hunger. Let us give, the same fare to their 
officers and men in our hands. No one can complain of this. But 
the rebels do not follow their pretended bill of fare ; on the contrary, 
we know that they have often reduced it in quantity or quality so as 
to cause starvation and death. We, as a civilized and Christian 
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people, can not do this. Again they give our prisoners no clothing 
and frequently strip them of what they have so that they die from 
exposure to the weather. Under such circumstances we are under 
no obligations to clothe their officers and men who are prisoners in 
our hands; but we have no right to take their lives by barbarous 
exposure to the cold. And again, thousands of our men have been 
compelled to labor in their work-shops in order to earn a scanty supply 
of food. Here again we can retaliate in kind. Let us make their 
officers and soldiers work for their food. Such retaliation is justifi- 
able by the usages of civilized warfare. Again, we may demand of 
the enemy that such of his officers and agents as are clearly proven 
to have killed, starved or maltreated our prisoners shall be duly 
punished, and if he refuse this, we may select a corresponding num- 
ber of his officers in our hands, and place them in irons or cells and 
feed them on bread and water only, till he will abate the evil. 

We suggest these modes simply to show that we can retaliate upon 
the enemy for his treatment of our prisoners, without violating the 
laws and usages of war. Probably other means, more effective but 
still legitimate, might be resorted to; and if so, we think it the duty 
of the executive to order them. If our enemies make themselves 
savages and brutes, we can not imitate them ; but we can and ought 
to employ every legitimate means of punishing their violations of the 
laws of war and the rights and duties of humanity. 

By the common consent of all modern writers on international law. 
prisoners of war are forbidden to be treated with undue severity. 
Tf they are not exchanged and no arrangement is made for their 
support by their own government, the captor must supply them with 
the necessary food, clothing and shelter. They can be punished only 
for actual offences against the laws of war ; but not for being enemies. 
The rebels have violated all these well-established and well-known 
rules. We have the right, the means, and the opportunity to punish 
them for their inhumanity, and it is our duty to do so. We owe 
this, not only to our own suffering soldiers, but to humanity, to 
history, and to the world. Let us show to all that we will enforce 
the laws of war, by vindicating the right, and sternly punishing the 
wrongdoer. It is true that too much severity in punishing crime 
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often ends in needless cruelty; and it is equally true that too much 
leniency in enforcing the law often leads to the commission of crime. 
The rigorous enforcement of law, in war as well as peace, tends to 
cause its proper observance. 

But there are other matters besides the treatment of our prisoners 
of war for which we have just cause for retaliation on the rebels. 

All remember the horrors of the massacre of Fort Pillow, and the 
barbarous treatment of our soldiers and Union men in Tennessee, 
Kentucky, Alabama and Georgia. These crimes still remain un- 
punished. But how are we to retaliate ? We certainly can not raise 
the black flag and massacre an equal number of the enemy who may 
fall into our hands. But we can punish with death any one of the 
perpetrators of these fiendish acts who may be captured. Moreover, 
Forrest and Buford and any of his officers who favored or permitted 
these acts of their followers, are subject to the same penalty. An 
officer is responsible for the conduct of his command and is himself 
prima facie guilty of the crimes they commit. It rests upon him to 
prove his innocence. Upon the same principle the rebel authorities, 
and through them their whole army, are responsible for these acts, 
unless they take the proper measures to punish the perpetrators. Our 
government should demand that this be done, and if refused we would 
be justified in placing in irons a corresponding number of prisoners 
of war and treating them with the utmost rigor authorized by the 
laws of war. 

But it may be said that our officers and soldiers have sometimes 
been guilty of like, if not equal atrocities ; and that some of our high 
officers have been applauded by the newspaper press for tyranny and 
cruelty towards rebels who have fallen into their hands. In regard 
to the first proposition, we remark that individual instances of 
cruelty and crime occur in all wars, which no authority can entirely 
prevent; and to the latter, that newspapers, when manipulated by 
party politicians, sometimes attempt to make great men and heroes 
out of very poor and very bad materials. Such bubbles, however, are 
usually burst by the inflation. 

The proper question for consideration is, whether our government 
has ever encouraged such cruelties, and whether it has taken the 
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proper measures to punish the guilty parties. Whatever may be 
said in regard to any particular individual, or any isolated case, it 
must be admitted by all that our officials generally have exerted 
themselves most strenuously to prevent and punish all military 
crimes, whether committed against our own people or against rebels. 
We can hardly take up a newspaper without seeing a notice or record 
of trials or dismissals for such offences. But who has ever seen such 
notices in the rebel newspapers % Even the atrocities of Fort Pillow 
were almost imiversally approved by the rebel press, and the per- 
petrators were feted and applauded throughout the rebel States. In 
this respect the conduct of the two belligerents presents the strongest 
possible contrast — the one being governed by the most lenient rules 
of civilized warfare, while the course of the other has been marked 
by barbarous cruelty, and an almost savage thirst for blood. And 
this course of the rebels is proved not only by the practices of their 
soldiers, but by the orders of their generals, the tone of their press, 
the official despatches of their rulers, the private letters of their 
citizens, and especially the conduct of their women ; for we know of 
no modern war in which the female character has been so debased and 
so destitute of all the softer attributes which ought to adorn the sex. 

There are some who think that the character of the rebel's has be- 
come so debased by this course of warfare that retaliation against 
them will have very little effect. And we might almost infer from 
the quotation made from Dr. Lieber, that even his cool and practical 
mind had arrived at the same conclusion. There can be no doubt 
that civil wars and unjustifiable rebellions and insurrections greatly 
debase the human character. 

Shakespeare says: 

Worthy to be a rebel, for to that 
The multiplying villainies of nature 
Do swarm upon him. 

Nevertheless, we are of opinion that even our rebels, however much 
" the multiplying villanies of nature do swarm upon them," may be 
made amenable at the bar of international justice, and that retalia- 
tion will produce its effect even upon the Richmond cabal. And we 
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think this has already been proven, as will appear by the following 
examples : 

Two rebel officers were tried, condemned and executed, in the 
Department of the Ohio, for violations of the laws of war to which 
the penalty of death was attached. The rebel authorities pretended 
that these proceedings were illegal and unauthorized, and, seizing 
Captains Flinn and Sawyer for the expiatory sacrifice, they con- 
demned them to be executed by way of, what they called, retaliation. 
The President promptly ordered General Lee's son and another rebel 
officer, prisoners of war, to be placed in close confinement, with direc- 
tions to hang them the moment authentic information was received 
that Flinn and Sawyer were hung. This brought the rebels to their 
senses. Captains Flinn and Sawyer were exchanged — not hung. 

Again the rebel authorities directed that no officer of colored 
troops should be exchanged as a prisoner of war, but that all should 
be turned over to State authorities to be tried and punished under 
State laws on the charge of inciting, by their commissions as officers 
of colored troops, servile insurrections. The President ordered that 
an equal number of Confederate officers from the States in which 
ours were captured should be placed in close confinement and be 
treated precisely as our officers were treated. This ended the rebel 
braggadocio so far as colored troops are concerned. 

Indeed, after violating all rules of civilized warfare by giving no 
quarter to our colored troops, merely because they were colored, and 
murdering and shamefully treating the officers who commanded them, 
the rebel authorities have organized colored troops of their own, thus- 
acknowledging before the world the illegality as well as inhumanity 
of their former course. 

We remark, in conclusion, that in order to make retaliation effect- 
ive, it should be directed, as far as possible, against rebel officers 
rather than against their private soldiers. It is well known that 
the rank and file of the rebel armies are mostly composed of the 
poorer and ignorant classes — what the negroes call " the poor white 
trash " — of the Southern States, while their officers are almost ex- 
clusively aristocratic planters and slave owners. They have very 
little sympathy with their soldiers and care very little about the 
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treatment they may receive. But they are peculiarly sensitive when 
retaliation is applied to their own class. This was shown in the 
case of General Lee's son, who was confined as one of the hostages 
for Captains Flinn and Sawyer. We should keep these facts in mind 
in adopting any future measures of retaliation against the rebels. 



Since the foregoing was written a large number of suffering pris- 
oners have been exchanged; but as others are still treated with the 
same cruelty, the principle of retaliation is applicable to them as 
well as other cases of violation of the laws of war. 

Henry Wager Halleok. 



